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' Marchant, Robert

From: Rodriguez, Charlene

Sent: Wednesday, November 12, 2003 6:50 PM

To: ‘ Olver, Aaron; Helgerson, Jason; Casper, Tim - Office of Governor Jim Doyle;

'tkearney @ commerce.state.wi.us'; Gates-Hendrix, Sherrie

Cc: Shepherd, Jeremey; Marchant, Robert; Shanovich, Ron; Kremer, Joe; Mcginnis, Cindy;
’ Kostelic, Jeff; Kostelic2, Jeff

Subject: Requested changes to AB 531/SB 249

Importance: High

Friends,

Attached are requested changes from the CAPCO's. These would be made on the floor of the Senate in one amendment, which would
include Revenue's changes as well. The document is a little lengthy because they offer an explanation after every request. The only
substantive change is the limit on the return to the insurance company (275 basis points). I had a discussion Todd earlier this morning
on that issue (the basis points change) and he said it was ok to go ahead with including it. The balance of the changes are either minor
technical amendments, changes that benefit the intent of the law, statutory references, and minor typos.

For your information, it appears the Senate will be holding a hearing on either this bill or SB 261 in committee tomorrow and then it
will be on the Senate floor on Friday. Jeremey is trying to find out what is exactly going on, as we speak. At this time, the Speaker in
the Assembly will NOT be scheduling the bill on the floor until he and we have another meeting with some of our concerned members.
We will keep you updated as events occur.

I reiterated to Aaron that we do not want, by any means, to jeopardize our good faith bipartisan efforts by continually asking for
changes. As aresult, I am not going to send any of these to the LRB until every agency and legislator involved are ok with some or all

of these. [Revenue's changes are over at the LRB being drafted.] Again, we do NOT want to strain or jeopardize our successful
relationship. :

Should you have any questions, please do not hesitate to contact me. I look forward to hearing from you.
Sincerely,
Char

Charlene Rodriguez

Research Assistant

State Representative David Ward

37th Assembly District

State Capitol, Room 321E

Madison, WI 53703

tell: 608-266-3791 (direct)

fax: 608-282-3637

e-mail: Charlene.Rodriguez @legis.state. wi.us
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Wisconsin Suggested Changes to Bill that went to Joint Finance Committee . .
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P%ge 11, delete lines 12 and 13 and replace with the following: 76.635 (2)(a) An insurgir ‘ \
that makes a certified capital investment prior to the effective date of thjs.subdivision
[Eevisor inserts date] m\ay{redit against the fees due under s,,.-=""

\

e

age 11, delete lines 20 and leand&replace with, thé «%lollowing: 76.635 (2)(b) An insurer /‘
at makes a certified capital investnie; t‘affggp “the effective date of this subdivision ‘
| [revisor inserts date] may credit against.t e-fees due under s. 76.60,

{
Reason for Change: Th ﬁ’ig changes suggested above are mainly for clarity. The i
sections dealing with the fpﬁg are, for obvious reasons; tremely critical to the
investors, and clarity is.&must. It is unclear where the June 30, 2005 date came from
ince a few lines down, the language says the credit can first be used in the “year of

. If<@ delay in the initial usage is needed, other language will be needed not
“sections, but in all of the new tax sections that were added.
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Pe\l\g'éf/lél, after line 11, insert the following:
560.30(9)(e) of the statutes is created to read:

560.30(9)(e) The debt instrument may not result in a yield to the certified
investor that is, when the amount and timing of the receipt of the certified capital
company credits by such certified investor is taken into account, greater than 275 basis
points above the yield at the time of the qualified debt instrument’s issuance on the U.S.

treasury security with a modified duration closest to the modified duration of the
qualified debt instrument.

Reason for Change: In funding it$ investment, an insurance company can
purchase either an equity security, a qualified debt instrument or both. Since a CAPCO’s
payments on its debt securities are not restricted, but distributions to its equity holders
cannot be made until 100% of the funds raised from insurance companies has been
invested in qualified Wisconsin businesses, it is important that the state be able to prevent
a CAPCO from in any way providing its investors with equity returns under the guise of
payments on a debt instrument, prior to meeting the 100% investment requirement.
These objectives are served by the specifics of the qualified debt instrument definition. A
qualified debt instrument must have a maturity date at least five years after the date of its
issuance, a repayment schedule no faster than a level principal amortization over five
years, no equity features and an interest rate no higher than 2.75% over the then current
yield on a U.S. treasury security with a similar duration. These limitations are designed
to work in tandem to ensure that the debt can still provide a market rate return without
having what are in reality equity features. For example, a debt instrument could be
issued with a 50% annual interest rate. This instrument, although structured as a debt
instrument, would provide what is in reality an equity-type return to the investor.




] Page 15, after line 5 add the following: 560.30(10)(e) of the statutes is created to read:
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Reason for Change+¥t ange is needed to insure that the limitation on th \

to each round of fund raising.

aemisiscEbs

| Page 12& delete lines 20 and 21 and replace with “certified capital company’s total
certifiedicapital.”

K?:ason for Change: Tl}g«mﬁﬁgéement fee \i}*g\apped at 2.5% of cer}gw Capital.
ith the

There shquld be no ambi uif§ with this. Ambiguity ng‘akes compliance
requirement harder fo-€stablish. For instance, under thWCAPCO will

forced to justify what their costs and expenses are. The mber is standard in the

\venture caplta‘l’mdu_sglj}{ug?f ihgujd\nmneeﬂfurthﬁrlu&tlﬁ!lm;mnW«,W,mew B
Page 15, delete line§w3=’5w o
L 3 Wﬂﬂfrf 3
o - o ] )
R(e;g;@ﬁfor Change: This ney bill reflects a policy determinatibn that qualified {
dis\t{@;t:i ns are strictly limited. Any\.C that wishes to pursue otherfrograms can

do so using its maximum 2.5% managemer}g_ﬂ_fwe_g:__‘Wﬂ_,_w__k__ynv_‘_w_m

560.30 (10) (f) Any costs and expenses authorized by Section 560.34(1e) that are
- incurred by the certified capital company in establishing defeasance portfolios or

combination thereof for the benefit of its certified investors.

\/ purchasing a guaranty, indemnity, bond, insurance policy or other payment obligation or

Reason for Change: This new section is needed to tie the limitations of Section
- 560.34(1e) to the definition of “qualified distribution.” This is needed as a result of the

new limitation on q&ajgggma@d.s;mdjmﬁmms of $750.000. ]
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age 16, delete lines 1-44 e
: Reason for Change: The amendmeit proposed in these lines risks turning.the
cegtiﬁcation process into a RFP proe€ss. While the department should be gﬁ&buraggd to
perform an extensive due diligerice check on the backgrounds, experieneé and investment
stﬁi?ategy of all applicants, if-4n applicant satisfies all of the s&_atutory efiteria, it should be
ce&iﬁed. If the depagtmént is given total discretion not to cé%iﬁyﬂﬁﬁplicants who meet the- %
critérgﬁa, the process could be turned into a political football, which would eliminate the
ee maiketdspect of the program that is so attractive.
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/ Page 16, line 11, add “of its” after “until all”




Reason for Change: Simple clarification to ensure that the requirement only
applies to investment pools managed by the particular CAPCO.

/ Page 16, line 18, add “or similar foreign laws” after “15 USC 780(d)”

Reason for Change: In today’s global marketplace, there could be companies
involved in the process that are publicly-traded on a foreign market or exchange but not a
US exchange. These types of entities deserve the same latitude in reporting their
ownership.
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Pzg‘eu\l%?, delete lines 22-24 and replace with the following:

TN

" : N ~\-«
., - :
% 560:32(2)(c)2. No person, on an aggregate bgsfffvith all of its affiliates, shall be \
§ allowed to reqii‘es\t\that the department certify an jnvestment under par. (b) in excess of ‘
: the greater R o
% %}\‘\‘ ’ 4
Reason for Change: The rati

gpﬁfé for the per investor limitation is to prohibit the
j larger insurance companies from seeking such large allocations so as to monopolize the
x\ allocation process. The rule ¢

’yrﬁ;ntly sdys.that an investor cannot be allocated more than
a certain amount. If the inveStor cannot be legally allocated more than a certain amount,
is it logical that the ir’p&eﬁ’ior could ask for a larger

maount to be certified? This doesn’t
t% seem too logical )ﬁis change would prohibit an investoi-from asking for more than the
\\maximum amount. -

e ——

ange: We don why t fo/c;t;process was, deleted.
the process works on a first come, first serve basis. The department set

first
tions, and all requests received on a certain date are treated as having been
received simultaneou

\/ Page 25, line 4, insert “Capital” after “Certified”

Reason for Change: Conforming the title to defined terms used in the statute.

Page 25, line 10, add an “s” to the word affiliate so that it reads... “or affiliates of such a
certified investor...”

age 257 TinéN\ 3: change “25” to “30” a

dd “the gertified pW
diately priqr tg “dny particulag*
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4 t act mvestors Additignaly, settmg the
15Ks ehrmnatmg all but the best ¢apitalized opera ors. This would hurt

s o imipae a1 SR

Page 25, line 14 add at the érid-of the 1in thie’ followm X i isi

pré:g\fehﬂge:&ﬁed capital company from expendmir:;n _certified capita
invested intG he,%emﬁed capital company on any o i pa
addition, this provisteq shall in no way limit the amount of(m’)’n-cas h ompens
including the grant of equity.securities or equity participations tp#Any persom, iic udmg

the providers of any of the items eg{%%h in par. (a), subject}m’f each case, to the
limitations set forth in Section 560.32 - /
- :

Reason for Change: In orde:‘ﬁtg,m’égt the demaftds.@f its investors and the new !
limitations on how certified capi be spent, a CAPCO 18%ikely to need additional,
non-certified equity capital. Jrmust be crystal clear that these non-certifie apltal funds
may be used for any pugpdses, including defeasance and insurance costs. itionally,
allowed to make non-cash payments (equity grants, etc ) to

iders; provided the limitations on insurance company ownershlp set forth
in the statute are not breached.
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Page 28, delete line

d 10 and replace with the following: “ of an-insurance-company
any such entity .” ~

Reason for Change: The ch roposed would limit to the ownership
and control section only to investefs. It is our opiniof the limitation should remain
to all persons who are potential users of the tax credits. Since t its are transferable,
there could be situations"where a control entity is not an actually 1nvestoMB’ﬁt~rece1ves
the full beneﬁtS»e’f"ﬁe credits generated by someone else’s investment. We see no reason

kto\dllute the self-dealing protectlons current:ly embedded in the statute, }

Page 32, line 4: delete and replace with the following: “investment pool and, with respect
to investment pools created with certified capital investments certified after [insert date of
bill], at least 60 percent of the total amount of such investments” .

‘Reason for Change: This is to make it clear that the 60% equity requirement only
applies to new funds raised after the date of these amendments and not to funds raised
under the earlier allocation.

Page 32, line 14 add “or an affiliate thereof” after “certified capital company”

Reason for Change: Most side-by-side funds will be raised in a newly-formed
partnerships or LLCs that are managed by the same manager as the CAPCO. Since the

department will have approval over what qualifies, it will have the ability to ensure that
the fund is actually a co-managed fund.
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to be additional language changes in the'earlier sections of the l:i/ll',‘"because as cu

Reason for Change: The

suggestions just make it clear (as is mentioned
elsewhere in the law) that a CAP

voluntarily decertify an investment pool on a

**Page 35, delete lines 1-3: This-waquld delay the credit usage to 2005, Aithsyorse yet, Lo ((“\
only those credits taken undeg’Section(6.635. If that is the intent gf the bill, thege needs S/A S
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PRELIMINARY DRAFT - NOT READY FOR INTRODUCTION
SENATE AMENDMENT,

.......

TO SENATE SUBSTITUTE AMENDMENT 1,
TO 2003 SENATE BILL 249

At the locations indicated, amend the substitute amendment as follows:

J].. Page 14, line 11: after that line insert;

“SECTION 22m. 560.30 (9) (e)\lof the statutes is created to read:

- 560.30 (9) (e) The debt instrument doés not result in a yield to the certified
investor that is, when the amount and timing of the receipt of a certified capital
company tax credit by the certified investor is taken into account, greater than 2.75er ce n“_
above the yield at the time of the qualified debt instrument’s issuance on the U.S.

treasury security with a modified duration closest to the modified duration of the

wmqgmpwmw

qualified debt instrument.”.
10 ‘/2. Page 15, line 5: after that line insert:

11 “SECTION 28m. 560.30 (10) (f) of the statutes is created to read:;



10

11
12
13

2003 — 2004 Legislature —2- LRBal818/7

560.30 (10) (f) A guaranty, indemnity, bond, insurance policy, or other payment
undertaking, as provided under s. 560.34 (1e).”.

‘13. Page 16, line 11: after “3l1” insert “of the person’s”.

4. Page 16, line 18: after “(g)” insert “or a substantially similar law from a

jurisdiction outside of the United States”.
5
/6
‘/7

» Page 18, line 14: delete “$10,000,000” and substitute “$15,000,000”.

. Page 18, line 16: delete “$10,000,000” and substitute “$15.000,000”.

. Page 25, line 4: after “CERTIFIED” insert “CAPITAL”.

J 8. Page 32, line 4: after “and” insert “, with respect to certified capital

investments received under s. 560.32 (2) (b) 2..”.

v 9, Page 32, line 14: delete “company,” and substitute “company or an affiliate
thereof, with the approval of the department and”.

(END)




DRAFTER’S NOTE LRBa1818/2dn
FROM THE RIM:

LEGISLATIVE REFERENCE BUREAU “":J

Senator Kanavas:

Attached is the requested amendment to the substitute amendment to SB—249. I did
not change the word “affiliate” to the word “affiliates” on page 25, line 10, because to
do so would have been ungrammatical. The current wording accomplishes what I
understand to be your intent. Please feel free to call if you have any questions.

Robert J. Marchant

Legislative Attorney

Phone: (608) 2614454

E-mail: robert.marchant@legis.state.wi.us



DRAFTER’S NOTE LRBal818/ldn
FROM THE RIM:wlj:rs
LEGISLATIVE REFERENCE BUREAU

November 13, 2003

Senator Kanavas:

Attached is the requested amendment to the substitute amendment to SB-249. I did
not change the word “affiliate” to the word “affiliates” on page 25, line 10, because to
do so would have been ungrammatical. The current wording accomplishes what I
understand to be your intent. Please feel free to call if you have any questions.

Robert J. Marchant

Legislative Attorney

Phone: (608) 261-4454

E-mail: robert.marchant@legis.state.wi.us



